some  35  days  beyond the  30  day  filing  deadline  set  forth   in
section  105(c}(3)   of  the Act.     D  &  R Contractors  thereafter
opposed  the motion  for  joinder on  the grounds  that  it was
not  timely  filed.

I   find,   however,   for  the  reasons  set   forth  below  that
the delay  in  joining D &  R Contractors  was  excusable.     The
delay,   consisting  of  only  35  daysr   was  brief  and no  legal
prejudice  has  been demonstrated.     I   note,   moreover,   that
D &   R Contractors  was  cited  in  the  initial  complaint  to MSHA
filed by Mr.   Jones   and  that  it was  therefore then given
notice  of  action  contemplated against  it  under  section
105(c)   of  the Act.     Accordingly,   D  &   R Contractors would be
expected  at  that  time  to  have begun  preparation  of  its
defense  of  this matter  including  the  preservation of
evidence.

I   also  find  that Jones could  reasonably have been  con-
fused  as  to  the proper  entity  to proceed  against.     As  a
layman  of   limited  education,   it  is  understandable  that  he
may  have been  confused  as  to  the  legal  niceties  of  his
employment  relationship.     Until  Mingo Coal  Company  filed  its
initial  responsive  pleading asserting  as  one of   its  defenses
that Jones  was  a  partner  of D  &  R  Contractors  and that  that
entity  was   entirely responsible  for  any violations  under  the
Act,   it  is  understandable  that Jones  may not  initially  have
joined  D  &  R Contractors   in this  proceeding.     It  is  also
significant  that  the referenced pleading  of Mingo Coal
Company was   itself  filed untimely on August 17,   1983,   and
that  the motion  for  joinder was  filed  only  5  days  there-
after,   on August  22,   1983*     Within   this  framework,   the
motion  for  joinder  of  D  &  R Contractors,   filed  some  35  days
beyond  the deadline set  forth  in  section 105(c)(3)   of  the
Act,   is  deemed  to  have been timely  filed.   2

The Merits.

2    This  determination  of  timeliness  overrules  a previous
determination  made  at  hearing.     The  decision at  hearing was
made on  the  erroneous  miscalculation  that   the delay in fil-
ing  the  motion  for   joinder of  D  &  R  Contractors  had been
filed  some  14  months  late.     When  the  error was  discovered by
the undersigned,   D  & R Contractors  was  given opportunity to
present  additional  evidence and  to  cross-examine witnesses
who had appeared at the hearings  in  this  case,     it is  noted
that  counsel  for D  & R Contractors  was  present  throughout
the  hearings   and that D  &   R Contractors  waived  the opportun-
ity  to  present  additional  evidence  and/or   to cross-examine
witnesses.

1314time.
